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I would like to present you with the story of the
Sugaya Case (1) but not as an academic text or
a legal opinion, | want to present a human story.
We all know and appreciate the work of INUK
and one of the reasons why it has such a pow-
erful impact is because its work touches our
own humanity. Can there be a worse situation in
life than to watch the sand in the hour glass of
your life dwindle away whilst you sit in a prison
convicted of something you didn't do? The story
about to be revealed is that of a man losing 17
years of his life to a miscarriage of justice. If we
then add the twist of a different culture and a
different jurisdiction, those not satisfied by the
common humanity of a tale then have a morsel
of something legal or academic to chew over.

In February 2011 my wife, Akane Takayama,
and | arrived in Japan for our regular winter visit
to the honourable mother-in-law. Through our
work with INUK we knew of a miscarriage case
in Japan but had no name or any contact de-
tails, we just knew the fact that it was a DNA
case. As | recovered from a nasty virus (caught
from the worst type of explosive sneezing pas-
senger you could ever wish to spend 10 hours
on a plane with) Takayama set about identifying
and tracking this case down. Personal recovery
and her inevitable success led to us to taking a
3 hour train journey out of Tokyo to some pro-
vincial town | really couldn't tell you the name of
right now. All we knew for certain was that an
obscure woman had arranged to meet us at the
station and had also arranged an hour interview
in the town hall with Mr Sugaya.

At the station a slender middle aged woman
named Nishimaki met us with a sneeze and an
apology about not feeling all that well. She was
as polite as Japanese people are and gave the
appearance of someone who could be pushed
about at will and mostly dismissed as ineffectual
in life. We got into her small car, you know the
sort, | think Suzuki make them, they are for peo-
ple without a great need for elbow room and
look like an odd box on wheels. As | don't speak
Japanese her conversation was through Taka-
yama's periodic translation. To my great sur-
prise | was informed that this woman was going
to take us through the scene of crime. We have
been working with INUK for three years now but
this is the first time we had ever been taken
through a scene of crime.

The midday sun in a Japanese February can
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deceive you into thinking it is a warm day when
there is actually quite a sneaky cold edge to it. As
the wind nipped at my fingers | stood in the car
park of a Pachinko Hall filming Mrs Nishimaki
talking and pointing. This was where the four year
old girl was snatched before she was taken away,
raped and murdered, Takayama efficiently trans-
lated. The coldness of the day somehow pene-
trated my heart in that moment. | instinctively and
immediately wondered if this man was truly inno-
cent and if | could interview him later without
emotion. Yes, an instinctive reaction on being
brought face to face with the crime, an unprofes-
sional reaction, perhaps even an unjust reaction,
but a truly human one on hearing the nature of
the crime committed. A reaction that immediately
identified one of the problems with a case of this
nature.

The image of Takayama and Nishimaki is from the
video series of the testimony gathered at the scene of
crime. (Click for video footage.)

As time progressed | began to realise just what a
remarkable woman this Mrs Nishimaki is and how
important she was to the whole story. Before |
can tell more of this, for those of you who have
no real experience of Japan or Japanese culture,
there are some facts you need to know.

As a culture Japan is solid, intact, implacable, for
all practical purposes non-negotiable and funda-
mentally and irrevocably pragmatic in the cause
of its own continued existence. Natural disaster,
nuclear bombing, unconditional surrender, occu-
pation by foreigners are all dealt with by that ir-
revocable pragmatism that never allows being
Japanese to be surrendered. As a point of refer-
ence, my own definitio
the human response to environment as a se-
lected evolutionary preference to physical muta-
tion.9% (2)



http://www.humanrightstv.com/hrtv-japan/nishimaki-eng/sugaya-pachinko
http://www.humanrightstv.com/hrtv-japan/nishimaki-eng/sugaya-pachinko
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FROM THE EDITORS

By Gabe Tan & Michael Naughton

Welcome to the first issue of INQUIRY, the
quarterly newsletter of the Innocence Net-
work UK (INUK). We have titled this newslet-
ter INQUIRY to reflect the ethos of the work
of innocence projects: to undertake an ob-
jective, extensive investigation to uncover
the truth
of innocence. The title also reflects our vi-
sion for this newsletter. We want INQUIRY
to be a platform for stimulating critical dia-
logues and analyses on the multifaceted
issues that encompass the subject of wrong-
ful convictions.

Indeed, when wrongful convictions occur,
they often bring to light a wide range of er-
rors and limitations of the criminal justice
system, from police investigations, trial and
appeal procedures, the limitations of forms
of evidence, the plight of prisoners maintain-
ing innocence who are unable to achieve
parole, the mountain of investigative and
procedural obstacles they have to surmount
to have their innocence established and the
lack of remedy for those who have over-
turned their convictions.

So too, is the multi-disciplinary nature of
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innocence projects work which often
involves a variety of disciplines be-
yond criminal law 71 investigative
journalism, forensic science, psy-
chiatry, medicine, and even engi-
neering for those working on cases
involving technological evidence

such as cell-site and CCTV.

For this reason, the scope of INQUIRY will
lpeyorogd g@nd will cover a whole host of top-
ics relating to wrongful convictions and inno-
cence project work both within the UK and
internationally. We hope that as INQUIRY
develops, it will become a useful resource

vdialogues@ndp e r s o n 6 s for academics, students, criminal law practi-

tioners, prisoners and third-sector groups in
this area.

This first issue kicks off with an international
dimension with an inspiring account on the
Sugaya case, a recent DNA exoneration
case in Japan. It will explore the plight of
falsely accused carers and teachers and
how methods frequently used by the police
when investigating such cases reverse the
presumption of innocence. Also included in
this issue is a news section, an abridged
version of the keynote speech by Julian
Young at the INUK Spring Conference and
book reviews on Claims of Innocence: An
Introduction to Wrongful Convictions and
how they might be Challenged.

We hope that you will find INQUIRY an en-
joyable and thought-provoking read!

his innocence.

If you have any doubt about my defini-
tion, many do, then | would ask you to
draw from your memory the astoundingly
orderly queues of Japanese people post
Tsunami. They suffered an apocalyptic
event of a level | am unaware of another
leading economy suffering. (3)

Imagine that was London or anywhere in
England, perhaps the army wouldn't be
in clearing up the debris, they would be
in dealing with armed looters, murder
and mayhem. The Japanese queued.
They queued because they are Japa-
nese and Japanese people value order,
value structure and value pragmatism.
Yes the world may nearly have ended
but they are still Japanese, they queued.

If you live in an environment where earth-
quakes are a regular feature and disaster
is only a breath away at any moment,
then you need a cultural paradigm which
wonot coll apse in

lenges. Such a model of culture works
best when there is a firm and unyielding
social hierarchy operating at all levels of
society. In Japan the basic unit is the
family, the head of the family is noted in
the Town Hall Family Register and is

socially responsible for the good con-
duct of their family, the Japanese con-
duct of their family. From this basic unit
grows an inevitable pyramid of authority,
a hierarchical system of power and con-
trol, a culture of knowing your place in
societyébs

Mrs Nishimaki clearly didn't know her
place in the legal authority queue but for
very, very Japanese reasons. As she
led us through the crime scene she told
how she simply could not believe that a
kindergarten school bus driver could
murder a child.

For her, the idea that someone charged
with the safe delivery of children to a
kindergarten school could harm them
was impossible. Sugaya was a kinder-
garten bus driver and so was she and
that was their only social connection.

Taking up her, deep wneage, she wrot
t hS%ga;?a \%hgo \é/vas gyFthengcgr%/i(%d gnﬁ
in prison. She said that if he had com-
mitted the crime he should immediately
apologise to the parents and serve his
sentence quietly but if he had not then
he should never ever stop proclaiming

queue. (4

This is an act of Japanese cultural dis-
belief. Let's face it, where in Europe or
America would someone conceive of
being a bus driver for young children as
ythe reason why a middle aged man
’couldn't be a murdering paedophile?
When Sugaya received this letter he had
given up, he was depressed and all the
fight had been

This image is from the video testimony given
by Mrs Nishimaki whilst she drove from the
pachinko parlour to the riverside. (Click for
video footage.)

beaten

C


http://www.humanrightstv.com/hrtv-japan/soc-eng/-nishi&vpage=0
http://www.humanrightstv.com/hrtv-japan/soc-eng/-nishi&vpage=0
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Without this seemingly unimportant
woman legal history would not have been
made in Japan because she gave Sugaya
the will to continue proclaiming innocence.

The justice system in Japan had failed an
innocent man and cast him into psycho-
logical hell. For all the degrees and expen-
sive training, for all the history and culture
of those involved in the justice system,
they ultimately proved no match whatso-
ever for a kindergarten school bus driver.
Mrs Nishimaki was prepared to march to
that hell and get Sugaya back. She did this
not because she doubted Japanese justice
but that for her the Sugaya Case was not
Japanese justice and
Japanesedo empowered
the otherwise unchallengeable authority of
the courts.

As Nishimaki told the dreadful story of the
abduction and brutal murder of this pitifully
young child she began to reveal how her
involvement grew. Sugaya eventually re-
plied to her letter confirming his innocence
and so Mrs Nishimaki immediately set
about finding legal representation (5) and
establishing a campaign group. She spoke
of her early struggles but then revealed
the facts behind something which fasci-
nated me ever since we had arrived at the
crime scene; how was it she knew the
crime scene in such detail?

Apparently Nishimaki realised that in order
to gather momentum she needed to estab-
lish a credible challenge to the case
against Sugaya, not bad for someone
without legal training. So she began to
look at the confession the police obtained
from Sugaya. Once she read through this
description of events questions about the
proposed time scale arose. In her opinion
that time frame was physically impossible
to achieve. Armed with this crucial doubt
the kindergarten bus driver and the cam-
paign group physically mapped out the
territory of the crime scene. As she took us
around that scene she brought us to small
posts planted in the ground to mark the
key events.

This civilian reconstruction demonstrated
that in terms of the time frame of the con-
fession there was a fundamental and de-
monstrable objection to the document.
Sugaya could not physically have commit-
ted the crime in the time frame proposed.
This was the foundation from which the
campaign of many years to free Sugaya
found a legal credibility.

After our guided and detailed tour we ar-
rived to interview Sugaya himself. (6) His
tale was amazingly familiar. The police
had identified him as the murderer, ar-
rested him with the

\

have doned and then
a confession out of him. This confession was
the fundamental element for the conviction.

My point about familiarity is this, through my
work with INUK | have found that there are
two salient commonalities in miscarriage of
justice cases. The first is that the police ap-
pear to identify the victim who will fit the evi-
dence they have selected. The second is that
there is most usually police malpractice ei-
ther through bad process management or
clear corruption. What astounded me was
that in another culture, in another jurisdiction,
in a very different jurisdiction, at the root of
this miscarriage was police malpractice. | felt
as though | was seeing a wholly obvious
truth, so obvious indeed that | am not sure it
has ever expressed as explicitly as | am go-
ing to express it now.

If there is a common denominator at the root
level of miscarriage of justice across different
jurisdictions and across different cultures
then tackling miscarriage as an issue cannot
be achieved systemically in any individual
jurisdiction. The fundamental element of all
miscarriage is cross cultural and therefore
cross jurisdictional.

Paul Blackburn (7) was chosen by the police
to fit the evidence before the system pro-
duced the miscarriage. Sugaya was chosen
by the police to fit the evidence before the
system produced a miscarriage. Others have
been chosen by the world's police forces to fit
the evidence they select.

If it happens in the U.S.A,, if it happens in the
U.K. and if it happens in Japan, three differ-
ent cultures, three different jurisdictions, then
we have to ask if it is a phenomenon of a
transnational police culture. Does this pro-
genitor, police malpractice, appear to be
stemming from the management, psychology
and culture of being a police officer?

As this progenitor lies outside of the court
process then the first and primary route to
preventing miscarriage of justice has to be
addressing the failures of police manage-
ment and process.

The problem with that is, of course, who
would be the judge or politician that would
stand up and say:
the world is vulnerable to malpractice and
corruption which costs the tax payer millions
of pounds in court costs and compensation
whilst allowing guilty perpetrators to walk free
in society. 0 An-dneliasthe
moral courage and fortitude exampled by a
kindergarten school bus driver the essential
problem of miscarriage, one which we could
address, remains the worm at the centre of
the apple. Y

sp

w

i Th

Page i -

Aﬁdh%uorrs allose

-one has the

oral courage and
rtitude exampled
a kindergarten
hool bus driver
e essential
oblem of
iscarriage, one
ich we could
dress, remains
e worm at the

entre of t

aThis $etooh igrages somes grom the

[0]

riverside testimony of Mrs Nishimaki.
Possibly one of the most incredible
pieces of video testimony in the his-
tory of miscarriage of justice, Nishi-
maki's guided journey through the
scene of crime and her contesting of
the confession evidence provides a
tark contrast to the judicial process.
Click for video footage.)
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Toshikazu Sugaya, 63, freed on March 2010 after 17 years in prison.

In the meantime the murderer of a four year old child has
never been brought to justice. The police chief in charge of
the Sugaya investigation allegedly maintains, despite DNA
evidence proving innocence, a full and public pardon and
payment of substantial compensation, that Sugaya is guilty
and refuses to offer him an apology. Sugaya and many oth-
ers hold suspicions that the identity of the true murderer is
and has always been known to the police. In the UK, Simon
Hall (8) remains in prison when many believe that the police
have known and have always known the true identity of the
murderer of Joan Albert. The final link across all cultures
and histories is that, as far as | know, no police officer has
ever been held fully to account for involvement in the victimi-
sation and wrongful imprisonment of an innocent person.
The worst sanction has involved early retirement on full pen-
sion, surely this is a terrible miscarriage of justice? |

Notes:

(1) ASugaya, 63, was
miya District Court in a retrial that struck down his life sen-
tence over the murder of Mami Matsuda in the city of Ashi-
kaga. Sugaya spent more than 17 years behind bars before
he was released June 4.0

(2) This definition of culture is one | have developed from
my work in cross cultural research. The definition relies on
an understanding of the human animal as a part of an evolu-
tionary process rather than as an exceptional life form. Pro-
fessor Richard Dawkin's suggestion of a mene as a unit of
evolution led to the idea that our major adaptation in evolu-
tionary terms was that of developing thought-forms
(cultures) in response to environment in preference to
adapting physical form to environment needs.

(3) Admittedly Hurricane Katrina in the U.S.A. was a major
event but with a casualty rate of less than 1500 deaths it
cannot be compared to the scale of the tragedy in Japan.

acquitt.
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Perhaps it is also pertinent to recall the anarchy and social
disorder which broke out in parts of New Orleans in contrast
to the civilian response in Japan.

(4) | have made an empirical study of what it is to be Japa-
nese and have written about Japanese authority and identity
in a blog called
Japanese society can be found here:
www.travelinginjapan.blogspot.com/2010/01/mito-komon-
understanding-who-is-boss.html.

(5) Mrs Nishimaki went to a support centre. We interviewed
one of these support centres that were involved in the
Sugaya Case and that testimony can be found on: http://
www.humanrightstv.com/hrtv-japan/rescue-eng/legal-
support&vpage=0

(6) Sugaya's own testimony is available but there is no run-
ning English translation. See: http://www.humanrightstv.com/
hrtv-japan/271/sugaya-speaks&vpage=0

(7) Paul Blackburn's testimony can be found on the INUK
channel on Human Rights TV: www.humanrightstv.com/
innocence-inuk/freshfields-nov-2010/freshfields-nov-

( T h €2010&vpage=0

(8) Simon Hall remains in prison despite a complete lack of
credible evidence connecting him to the murder of Joan Al-
bert. See: http://www.humanrightstv.com/innocence-inuk/
simon-hall-innocent/simon-is-innocent&vpage=0.

To see the entire video series of the Sugaya Case, in-
cluding interviews with Mrs Nishimaki and Mr Sugaya,
go to: http://www.humanrightstv.com/hrtv  -japan.

For a Japanese translation of this story, go to:

http://news.humanrightstv.com/news/2011/inuk  -launch -

inquiry -sugaya -case -japanese -text
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PRESUMED GUILTY: THE PLIGHT OF FALSELYCBUSED &
WRONGLY CONVICTED CARERS & TEACHERS

By Michael Barnes, Chair, Falsely Accused Car-
ers & Teachers (FACT)

The material used in this article is a sum-
mary of a Parliamentary briefing paper Pre-
sumed Guilty: The plight of falsely accused
carers and teachers recently published by
F.AC.T.

Sir Wil liam
better that ten guilty persons escape [justice]
than one innocent suff
tise throughout the world for centuries. (1)

Perhaps, therefore, it is not so surprising that
the presumption of innocence is so deeply
rooted in our criminal justice system and is now
enshrined in the Universal Declaration of Hu-
man Rights, the European Convention on Hu-
man Rights, and is enacted domestically in the
UK by the Human Rights Act (1998).

What the presumption of innocence does is
place a requirement on the criminal justice sys-
tem to always presume that suspects of crime or
defendants in criminal trials did not commit the
offence(s) that they are accused of, until such
time as the State (Crown) can prove they did so
beyond reasonable doubt.

And, yet, for many people this basic tenet no
longer holds true. Increasingly popular opinion
seems to support the former Master of the Rolls,
Lord Denningds
better that innocent people should serve life
sentences, than that the law should be seen to
make gross errors.(2)

In suggesting that it may be better that innocent
people should be punished rather than the law
be seen to be in error Lord Denning, unwittingly
perhaps, began the process of redefining the
very essence of the word justice. For centuries
justice has meant the pursuit of truth but now,
for many falsely accused carers and teachers
(and many other innocent people), justice is
more about scapegoating people for the failures
of the State, oppression, and vengeance.

In fairness the judiciary cannot be held responsi-
ble for the proliferation of false allegations, al-
though some judicial deterrents would be help-
ful. The blame lies entirely with those who
make, or otherwise encourage, such allegations.

The need to falsely accuse people who, for the
most part have unblemished records and have
dedicated years of their life to either caring for
disadvantaged people, promoting learning, or
strengthening community capacities is complex
and deserves far more research. There is, for

Bl ackstone

reputed

example, an obvious need to examine
more closely the motivation and personal
histories of those who make the com-
plaints, the attitudes and methodology
used by those who investigate them, and
whether or not the influence of those pro-
fessions/professionals whose support of
6victimsod
gations.

Most of the research relating to the plight
of falsely accused carers and teachers to
date has been to view the problem in the

context of a flawed child protection and i i

judicial system, (3) moral panic (4) and

e the manipulation of narratives. (5) Not

surprisingly some of those who have
sought to provide a balance to the per-
ceived view that abuse was (or is) rife in
care homes and residential schools have
had an uphill struggle to get their views
accepted. (6) Fortunately such con-
straints have not inhibited attempts by
investigative journalists to expose a cul-
ture of false allegations, (7) nor attempts
by those cleared of allegations of abuse to
tell their story. (8)

A decade has almost passed since the
then Lord Chief Justice, Lord Woolfe,
warned that @Athe
men for child sex assaults years after the
all eged offences
ers, teachers, healthcare workers and
other professionals still remain vulnerable
to false allegations of abuse or miscon-
duct. During this period the concerns of
carers and teachers have been the sub-
ject of scrutiny by two previous Parliamen-
tary Committees.

In July 2002 the House of Commons

Home Affairs Committee (10) examined

how investigations

homes was conducted, and concluded,
fiwWwe share the gener
cant number of miscarriages of justice
have occurredo. I n
Schools and Families Committee revisited
the subject in so far as it related to
schools and warned

of losing sight of the principle that school
staff, like anyone else accused of wrong-
doing, should be treated according to ac-
knowledged principles of justice and
should be seen as innocent until proven
guilty. The aim should always be to deal
with allegations speedily, effectively and
justly, to minimise the cost and the impact
upon those accused.

unwittingl

conyv

may

Page 6

The plight of falsely accused
carers and teachers

gRher e i s
losing sight of the
principle that

school staff, like

anyone else
€t LR&d of
e  Widsgdding, ©

should be treated
according to

° acknowledged
principles of justice
and should be seen
nllo ABMNEGEN Nl ¢ hi | g
al vi%(lvo%/t?ant gan
2008 t he Chi
that, AThere is

dozens

(9)

|l dr en,






